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It is the duty of a presiding judge under both statutory and decisional law to recuse him- or herself when the judge has any 


doubt as to his or her ability to preside impartially or whenever his or her impartiality can be reasonably questioned. ! The 
canons or rules of judicial conduct require that a judge should disqualify him- or herself in any proceeding in which his or her 


impartiality might reasonably be questioned,” and such rules are embodied in the Code of Judicial Conduct,’ and the federal 


statute regarding the disqualification of judges.” 


Definition: 


Pursuant to the Code of Judicial Conduct, the terms "impartial," "impartiality," and "impartially" mean the absence of bias or 


prejudice in favor of, or against, particular parties or classes of parties, as well as the maintenance of an open mind in considering 


issues that may come before a judge.° 
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Under such canons or rules, the test is not whether actual bias and prejudice exists, but whether a reasonable person would 


have factual grounds to doubt the impartiality of the court. The standard to be applied in considering judicial disqualification 
is whether the charge of lack of impartiality is grounded on facts that would create reasonable doubt concerning the judge's 
impartiality, not in the mind of the judge him- or herself or even, necessarily, in the mind of the litigant filing the motion, but 


rather in the mind of a reasonable person knowing all the facts known to the judge.’ Thus, the appearance-of-impropriety inquiry 
is an objective one, asking whether the conduct would create in reasonable minds a perception that the judge's ability to carry 


out his or her judicial responsibilities with integrity, impartiality, and competence is impaired.’ Note, however, some courts in 


applying such a canon have required that the movant or petitioner show some evidence of bias or prejudice of the judge.” 


Observation: 


The recusal of a judge is required under the Code of Judicial Conduct when a reasonable person might reasonably doubt the judge's 
impartiality because the rule anticipates that people who have not served on the bench are often all too willing to indulge suspicions 


and doubts concerning the integrity of judges. w 


Practice Tip: 
Although a judge must consider the appearance of partiality in addition to actual bias when ruling on a motion to recuse for bias, 


when a party seeks a judge's recusal solely due to the appearance of partiality, a greater showing is required. iW 


CUMULATIVE SUPPLEMENT 
Cases: 


Tense and antagonist nature of proceedings for revocation of defendant's supervised release did not present a situation in which 
district judge's impartiality might reasonably be questioned, as would require judge's recusal, which was sought by defendant. 
28 U.S.C.A. § 455(a). United States v. Hudson, 701 Fed. Appx. 603 (9th Cir. 2017). 
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